INDEX. 


ABATEMENT. ° 

1. A defendant, in his plea traversing the affidavit upon which an attach- 
ment issued, omitted the word “not.”? Held, it was error to refuse to 
allow him to amend after a demurrer sustained, as this was a mere cler- 
ical error. Cayce v. Ragsdale, 32. 

2. A defendant in an attachment suit, by pleading in abatement and in bar, 
in the same answer, waives the plea in abatement. Cannon v. McMa-~ 
nus, 345. 

3. Under the act of 1835, the action of detinue abated by the death of the 
defendant. McDermott v. Doyle, 362. 

ACCORD AND SATISFACTION. 

1. A receipt in full after suit brought is a good defence by way of plea puis 
darrein continuance. Wade & Osborne v. Emerson & Goldsberry, 267. 

2. The acceptance by a creditor of the note of a third person in satisfaction 
of a debt, extinguishes the liability of the original debtor. Wade & 
Osborne v. Goldsberry, 270. 

ADMINISTRATION. 

See HusBANp AND WIFE, 3. ExX€tcuTOR DE SON TORT. Bonps AND 
Nores, 6. 

1. Under sections 36 and 39 of article 3 of the act concerning administra- 
tion, (R. C. 1845,) a county or probate court has jurisdiction to order 
an executor or administrator to execute a deed confirmatory of one 
executed by his testator or intestate during minority, upon proof that 
such testator or intestate, after arriving at full age, verbally ratified 
the same. Ferguson v. Bell’s Administrator, 347. 

2. Under the act of 1835, the action of detinue, after the death of the defend- 
ant, did not survive against his administrator. McDermott v. Doyle, 362. 

3. A county court has jurisdiction to order a reservation of the personal, 
and a sale of the real estate of a testator, to pay debts, notwithstanding 
the testator’s will may direct that all his debts shall be paid out of the 
“personal effects of his estate.” However erroneous the order may 
be, a sale under it is not void, and cannot be questioned in a collateral 
proceeding. Overton v. Johnson, 442. 

4. It seems, that the accounts, lists, inventories and appraisements, which 
the statute requires to be filed with a petition for the sale of a dece- 
dent’s real estate, are not necessary to give the court jurisdiction, and 
that a failure to file them would not render the sale void. Jb. 

39—vOL. XVII. 
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ADMINISTRATINN—( Continued. ) 

5. The objection that the order of notification to persons interested was 
made at a time when no term existed by law, and required their ap- 
pearance at a time when no term could exist by law, will not prevail, 
unless these defects are shown affirmatively ; the statute gives county 
courts power to change the terms fixed by law. Ib. 

6. In a proceeding for the sale of a decedent’s land, itis not necessary that 
guardians ad litem shculd be appointed for minor heirs. Ib. 

7. Where two executors or administrators unite in one bond, they are jointly 
and severally liable, as principals, to indemnify the surety who has 
been subjected to the payment of money by the default of one of 
them. Overton v. Woodson, 453. 

8. An administrator cannot avail himself of the lapse of three years as a 
bar to a demand against the estate of his intestate, unless he has given 
notice of his letters, in the manner, and within the time prescribed by 
law. Bryanv. Mundy’s Administrator, 556. 





AGENCY. 
See PrincipAL AND AGENT. 
AMENDMENT. 
ABATEMENT, 1. Writ, 1. 
APPEAL. 


See Law CommMIssIONER, 1. 

1. An appeal does not lie from a refusal of an application for a mandamus. 
Ladue v. Spalding, 159. 

2. If a judge improperly refuses to sign a bill of exceptions, his error 
cannot be corrected by appeal. Darrah & Pomeroy v. Steamboat 
Lightfoot, 276. 

3. A circuit court cannot dismiss an appeal from a justice on account of 
the smallness of the sum in controversy. Whitsett v. Gharky, 325. 


ARBITRATIONS AND REFERENCES. 
See Practice, 15, 16. 


ASSAULT AND BATTERY. 

1. In an action of assault and battery, evidence of abusive language used 
by the plaintiff towards the defendant’s niece and sister-in-law, a day 
or two before the assault, was held inadmissible in mitigation. Col- 
lins v. Todd, 537. 

2. A defendant cannot, after proving the plaintiff’s statements immedi- 
ately subsequent to the difficulty as to its origin, prove his own state- 
ments inreply. Jb. 


ASSIGNMENT. 
See LanNpLorD AND TENANT, 1. 

1. Where a surety in a bond was indemnified by a stranger, to whom, on 
payment of the indemnity, he assigned his recourse against the princi- 
pal, it was held, that the liability of the principal was not extinguished 
by the payment of the indemnity, but the assignee, in the name of the 

assignor, may recover against him. Ner will the rights of the assignee 
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ASSIGNMENT—( Continued.) 


be affected by the statement of the assignor, at the time of the assign- 
ment, that he did not think he had any recourse against his principal. 
Labeaume v. Sweeney, 153. 


2. Where an action is brought in the name of the assignor, by the assig- 


nee or person beneficially interested, the defendant cannot avail him- 
self of the plaintiff’s want of interest. Ib. 


3. Where A. furnished money to B. with which to purchase a judgment on 


their joint account, and A. suffered B. to take the assignment in his 
own name, and B. afterwards assigned the judgment to C., who had 
no notice of A.’s claim, it was held, that C. could hold the money 
collected on the judgment, as against A. Garland v. Harrison, 282. 


4. The declarations of the assignor of a chose in action after assignment, 


are not admissible in evidence against his assignee. Ib. 


ASSUMPSIT. 
See PARTNERSHIP, 2. 
1. Judgment reversed because the court instructed the jury that the plain- 


tiff, who was suing for his services upon a quantum meruit, could not 
recover unless he proved a contract. Waldsteinv. Bredell § Baldwin, 
352. 


ATTACHMENT. 
See Derosirions, 1. SHERIFF, 1. 
1. A defendant, in his plea traversing the affidavit upon which an attach- 


ment issued, omitted the word “not.”? Held, it was error to refuse to 
allow him to amend, after a demurrer sustained. Cayce v. Ragsdale, 32. 


2. Upon the trial of an issue as to the fraud of the defendant in an attach- 


ment suit, evidence of the statements of a third person, in whose favor 
the defendant had confessed a judgment, was held admissible against the 
defendant, where the plaintiffs offered to prove, and afterwards did 
prove, that such third person, under circumstances which tended to 
show a connivance with the defendant, ordered the sheriff to suspend a 
levy of the execution issued upon the judgment so confessed, and that it 
was kept suspended until the writ of attachment was issued. Field & 
Beardslee v. Liverman, 218. 


3. It is a fraudulent disposition of property, within the meaning of the 


attachment act, (R. C. 1845,) for a person to confess a judgment with 
intent to hinder and delay his creditors, by having his property held 
up under an execution issued upon the judgment. Where the plaintiff 
in an execution directs the sheriff to suspend a levy until further orders, 
and keeps it suspended until crowded by younger executions or attach- 
ments, his execution will be held constructively fraudulent against such 
subsequent executions or attachments. Jb. 


4. Under the new code, a defendant in an attachment suit cannot, in the 


5. The mere fact that a creditor is temporarily absent from the county of 








same answer, plead in abatement to the truth of the affidavit, and in bar 
to the merits of the action. By so doing, he waives the plea in abate- 
ment. Cannonv. McManus, 345. 














INDEX. 





608 


ATTACHMENT—( Continued.) 
his residence, leaving no white person of his family over the age of 
fifteen years at his usual place of abode, will not authorize an attach- 
ment against his property. (Kingsland v. Worsham & Robinson, 15 
Mo. Rep. affirmed.) Ellington v. Moore, 424. 

6. The term “ family,” as used in the act regulating the service of process, 
is not confined to persons under the control, or in the employ of the de- 
fendant. Thus, if a son takes his widowed mother to reside with him, 
she is a member of his family, within the meaning of the statute. Ib. 


AUTHENTICATION. 
See Recorps, 1. 


BAILMENT. 

1. A. and B. were digging gold together in an unsettled part of Califor- 
nia. A. died leaving a sum of gold. B. took possession of it and 
started to bring it home to A.’s family in Missouri. On the way he was 
robbed. Held, his liability was that of a bailee without hire, and he 
was only responsible for gross negligence. Graves’? Administrator v. 
Poage, 91. 

BAWDY HOUSE. 
See Evipence, 11. 


BILL OF EXCEPTIONS. 
1, The supreme court will not notice a bill of exceptions not signed. Dar- 
rah & Pomeroy v. Steamboat Lightfoot, 276. 
2. If a judge improperly refuses to sign a bill of exceptions, his error 
cannot be corrected by appeal. Ib. 


BILL OF INTERPLEADER. 

1. A. died holding the legal title to certain real estate, leaving his bro- 
thers and sisters as his heirs. After his death, B., one of his brothers, 
claiming that A. had held the title in trust for him, conveyed the prop- 
erty to C., and received a portion of the purchase money. Other heirs 
of A. also executed deeds, but claimed a portion of the purchase money. 
D., one of the heirs, refused to execute a deed. C. filed a petition under 
the new code against D. and the other heirs, the object of which was to 
get the title to the property, and compel the defendants to interplead 
for the balance of the purchase money. Held, such a proceeding 
could not be maintained. Carrico v. Tomlinson, 499. 

BILLS OF EXCHANGE AND NEGOTIABLE NOTES. 

See Set-orr. 

1. It is no defence for an endorser who is sued upon a note, that he en- 
dorsed it upon the express condition that it should also be endorsed by 
another person, when it does not appear that the plaintiff knew of this 
condition. Bank of Missouri v. Phillips, 29. 

2. The endorsee for value of a negotiable promissory note, protested for 

nonpayment, is entitled to the damages allowed by statute (R. C. 

1845) on protested inland bills of exchange. Clark v. Schneider, 295. 

3. Every endorsement is presumed to be for value, until the contrary is 
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BILLS OF EXCHANGE AND NEGOTIABLE NOTES—( Continued.) 


shown. To entitle the endorsee to his damages, it is not necessary that 
he should expressly aver in his declaration that he is a holder for 
value. Ib. 


. The endorsement by a married woman of a bill of exchange, payable to 


her order, in the presence of, and with the consent of her husband, will 
pass the title. Menkens v. Heringhi, 297. 


. Under section twenty-six of article five of the act concerning justi- 


ces’ courts (R. C. 1845) the only consequence of a failure to deny the 
execution of a note sued upon under oath, is to relieve the plaintiff 
from the necessity of proving its execution. Under a plea of non est 
factum without affidavit, every other defence is admissible. Klein v. 
Eichelberger, 326. 


. Between the original parties to a negotiable note, the consideration 


may be inquired into. Ib. 


- In an action upon a note given by one partner in the name of the firm, 


evidence is admissible that the note was given in part for a debt not 
growing out of the partnership business, and that this fact was known 
to the plaintiff. Jb. 


. Where a defendant remains in possession of a lot sold to him by the 


plaintiff, it is no defence to an action on a note given for the pur- 
chase money, that the plaintiff, at the time of sale, had no title. Isler 
v. Egger & Gausner, 332. 


BOATS AND VESSELS. 


If a boat expressly contracts to land a passenger at a particular point, 
with the knowledge of the danger of effecting a landing at that point, 
such danger will not excuse her for a failure to comply with the con- 
tract. Porter v. Steamboat New England, 290. 

Gocds furnished to the master of a boat to supply the place of goods 
lost in the course of transportation, and thus enable the boat to fulfil a 
contract of affreightment, are not “ supplies”? within the meaning of 
the act concerning boats and vessels, and do not constitute a lien upos 
the boat. Bailey v. Steamboat Concordia, 357. 

Under our act concerning boats and vessels, (R. C. 1845,) where 
complaint was filed before the expiration of the six months for which 
the lien continued, against a boat which was at the time beyond the 
jurisdiction of the court, and after the expiration of the six months the 
boat came within the county, and was seized under an alias warrant, 
it was held, that the lien was not saved. Williamson v. Steamboat 
Missourt, 374. 


. Negligence is not a conclusion of law from the fact that a boat passes, 


in the night, a point in the river known to be difficult for boats to pass. 
Ready v. Steamboat Highland Mary, 461. 


BONDS AND NON-NEGOTIABLE NOTES. 
See County Court, 1. 
‘ 


One joint obligor in a forthcoming bond, who has been compelled to 
pay the whole amount of a judgment on the bond, may maintain an 
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BONDS AND NON-NEGOTIABLE NOTES—( Continued.) 


action for contribution against his co-obligor. Labeaume v. Sweeney, 
153. 


. Where a surety in a bond was indemnified by a stranger, to whom, on 


payment of the indemnity, he assigned his recourse against the princi- 
pal, it was held, that the liability of the principal was not extinguished 
by the payment of the indemnity, but the assignee, in the name of the 
assignor, may recover against him. The rights of the assignee will not 
be affected by the statement of the assignor, at the time of the assign- 
ment, that he did not think he had any recourse against the principal. 
Db. 


. Where an action is brought in the name of the assignor, by the assignee, 


or person beneficially interested, the defendant cannot avail himself of 
the plaintiff’s want of interest. Jb. 


. A. executed to B. a note “ for goods received by C.,”? payable “ in case 


C. should not return to St. Louis within fifty days.”? C., owing to 
sickness, did not return within fifty days, but did soon after, and exe- 
cuted his own note to B. for the goods. Held, A. is liable to B. for 
the full amount of his note, whether B. sustained any damage by C.’s 
not returning within the time or not; nor did the giving of the note by 
C. discharge A.; nor the verbal declaration of B. that A. was free. 
Hempler v. Schneider, 258. 


. A. employed B. to effect a sale of a tract of land. B. sold the land to 


C. and C. executed his notes to A. for the purchase money, the first of 
which was for $400. A. then executed his note to B., payable when 
the $400 note from C. should be paid. When C.’s note became due, 
A. brought a suit upon it and attached C.’s property. Afterwards, 
upon C.’s paying $200, A. compromised the suit, and rescinded the sale 
of the land. Held, this was such a payment of C.’s note as entitled B. 
to recover on the note given to him by A. Vandemal v. Dougherty, 
277. 


. In anaction on an administrator’s bond, where the breach assigned was, 


that the administrator had failed to account for assets of the estate, and 
had converted the same to his own use, and the plea was the statutory 
plea of the general issue, it was held, that proof that assets had come 
to the hands of the administrator did not make out a prima facie case 
for the plaintiff. State v. Price & Lusk, 431. 


. Where a note, on its face, was for the sum of fifty-two 25-100 ——, t 


was held that, from the denominator in the fraction, the word “ dol- 
lars’? was necessarily implied. Murrill v. Handy, 406. 


. Where two executors or administrators unite in one bond, they are joint- 


ly and severally liable, as principals, to indemnify the surety who has 
been subjected to the payment of money by the default of one of them. 
Overton v. Woodson, 453. 


. Where the defendant, in his answer, admits that he executed the note 


annexed to the plaintiff’s petition, in manner and form as charged in 
the petition, he cannot make the objection of variance when the plain- 
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BONDS AND NON-NEGOTIABLE NOTES—( Continued.) 


tiff unnecessarily offers the note in evidence. Cummings v. Gutridge, 
469. 


10. A bond of a county treasurer executed to the State, instead of the coun- 


ty, as required by statute, is good as-a common law bond. State v. 
Thomas, 503. 


11. A petition which charges that the treasurer has received money * which 


12. 


13. 


he neglects and refuses to pay to the county,” does not sufficiently 
assign a breach of the bond. There must be an averment that war- 
rants have been drawn upon him by order of the county court. Jb. 

A bond exacted by a sheriff, to compel the delivery of property levied 
upon which is exempt from execution, is void, unless the defendant, 
either by act or omission, waives his rights. Robards v. Samuel, 555. 
The securities in a sheriff’s bond are liable for his failure to pay over 
money reeeived in his official capacity during the term of office cover- 
ed by their bond, although the money arose from a partition sale made 
by him during a previous term of office covered by a bond with differ- 
ent securities. Ingram’s Administrators v. McCombs §& Farrar, 558. 


BOUNDARIES. 
See EvipEence, 23. 


CHANCERY PROCEEDINGS. 
See Practice, 17, 18. 
CHARTER. 
See STREETs. 
CITY OF ST. LOUIS. 
See STREETS. 
COMMISSIONER IN CHANCERY. 
See Practice, 15, 17. 
COMMON CARRIERS. 
See Boats anp VESSELS, 1. 


CONSIDERATION. 
See Brrxts or ExcHANGE AND NEGOTIABLE NOTES, 3, 8. 


1. 


The relinquishment by a married woman of her dower in real estate 
sold by her husband, is a good consideration for the notes given for the 
purchase money and made payable to her, as against her husband’s 
administrator. Caldwell v. Bower, 564. 


CONSTITUTION. 
1. The amendment to the state constitution, ratified in 1851, making the 


secretary of state elective, did not create a vacancy in that office. The 
incumbent continued to hold until his successor was elected pursuant 
to the law passed under that amendment; but after his successor was 
thus elected, he ceased to be the officer, although the term for which 
he was appointed, under the original constitution, had not expired. 
State v. Ewing, 515. 


2. Where an act establishing a new county within the limits of an old one 





is unconstitutional, the sheriff of the old county may proceed by quo 
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CONSTITUTION—( Continued.) 
warranto against the person assuming to act as sheriff of the new coun- 
ty. State v. Scott, 521. 

3. It seems, that a clause in a law establishing a new county, requiring it 
to be submitted to a vote of the people who are to bear the conse- 
quent burdens, might not be held unconstitutional. Ib. 

4. Under the amendments to the state constitution, ratified in 1849, a law 
establishing a new county, by which an old one was reduced below 
the ratio of representation, was held unconstitutional, notwithstanding 
a proviso that, for the purposes of representation, the inhabitants of the 
new county should continue to vote as in the old one, until the popu- 
lation of the new county should entitle it to a representative. Ib. 

5. In a general law affecting private rights, which takes effect by its 
terms, a clause authorizing the county courts to suspend it at pleasure 
in their several counties, is unconstitutional and void, and may be 
stricken out of the act. So, the. thirty-third section of the act con- 
cerning roads, approved March 3, 1851, is void. State v. Fteld, 529. 

6. A legislative divorce is unconstitutional. Bryson v. Bryson, 590. 

CONTRACT. 
See Speciric PERFORMANCE. Bonps AND NON-NEGOTIABLE NOTES, 4, 5. 
Boats AND VEssELs, 1. AssumpsiT, 1. 

1. By the contract sued upon, the plaintiff bound himself to winter a cer- 
tain number of cattle for the defendant, and the defendant obligated 
himself to pay a stipulated sum for every head delivered in the spring 
“in good, thrifty order and condition.” Held, the plaintiff could not 
recover for the keeping of any cattle that died, or were not delivered in 
good, thrifty order and condition, although their death or ill-condition 
might not have been caused by any want of care on his part. Stonam 
v. Waldo, 489. 

2. In an action on a note given in advance for the hire of a slave for a 
fixed period, tt was held, that the master could not recover any thing, 
where he had taken the slave away from the defendant without lega! 
cause, before the expiration of the contract term of service. Cald- 
well v. Dickson, 575. 

CONTRIBUTION. 

1. One joint obligor in a forthcoming bond, who has been compelled to pay 
the whole amount of a judgment on the bond, may maintain an action 
for contribution against his co-obligor. Labeaume v. Sweeney, 153. 

CO-OBLIGORS. 
See Bonps anp NortEs. 
CONVEYANCES. 

See Inrancy, 1. ApMINIsTRATION, 1. Warranty, 1, 2, 3. HusBanp 
AND WIFE, 1. 

1. At common law, conveyances between tenants in common cannot ope- 

rate by way of release, but must contain words of perpetuity to pass a 

fee. Rector v. Waugh, 13. 

2. Under the act of 1817, a subsequent purchaser, who has not recorded his 
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CONVEYANCES—( Continued.) 


deed within three months from its date, cannot take advantage of the 
failure of a prior purchaser to record his deed within three months from 
its date. In such a case, the first purchaser, if his deed is first record- 
ed, has the better title. The same would be the case under the act of 
1821. Draper v. Bryson, 71. 


- Under the act of 1817, a prior unrecorded deed will prevail over a deed 


to a subsequent purchaser who has notice of it. Ib. 


. A sheriff’s deed under an execution against B., described the land con- 


veyed as thirty feet front by one hundred and fifty feet deep, upon which 
B.’s house stood ; bounded north by a lot owned by C., south by a va- 
cant lot, &c. More than twenty years afterwards, it appeared that B., 
in locating the thirty feet originally conveyed to him, and in building 
his house, had encroached fifteen feet upon the lot of C.; but B. and 
those claiming under the sheriff’s deed always remained in possession of 
the ground upon which the house stood. In a suit by the person claim- 
ing under the sheriff’s deed, for the fifteen feet of ground immediately 
south of the house, tt was held, that it did not pass by that deed, as the 
metes and bounds therein given were not inconsistent with the further 
description of the lot conveyed, as thirty feet upon which the house stood. 
Mellon v. Hammond, 191. 


. V. by deed of gift, in 1837, conveyed a female slave to his grand- 


daughter “and her heirs forever.”” A subsequent clause of the deed 
provided that if the donee should die leaving no lawful issue, the slave 
and her increase should be equally divided among the sons and daugh- 
ters of V. Held, V.’s grand-daughter took an absolute estate, and the 
remainder was void. Vaughn v. Guy, 429. 


. Identity of name is prima facie evidence of the personal identity of a 


party toadeed. Flournoy v. Warden, 435. 


. A deed must go to the jury when the party offering it makes out a 


prima facie case of execution. The court cannot hear counter evi- 


‘dence and exclude it from the jury. J. 
. A deed which described the land conveyed as “ part of lot number 


three, which is more particularly known as the lot or part of lot on 
which the Hannibal hotel stood,” was held to pass all the land on 
which the hotel stood, although it covered part of lot three, and part 
of an adjoining lot. Bates v. Bower, 550. 


. A deed is valid, as against the grantor and his heirs, although not ac- 


knowledged or proved and recorded. After the death of the grantor in an 
unacknowledged deed, without a subscribing witness, the grantee can- 
not maintain a bill against his heirs for a title. Caldwell v. Head, 561. 
A court cannot, by its decree, compel the registry of a deed which 
the statute does not authorize to be registered. Jb. 

If the grantee apprehends future difficulty in proving the execution, 
he may perpetuate the testimony. Jb. 

A grantee has no recourse against his grantor upon his covenant of 
warranty, for money paid to purchase in an adverse title without con- 
testation. Caldwell vy. Bower, 564. 
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CONVEYANCES—( Continued.) 
13. 


A sheriff’s deed in which the land conveyed was described as “ all 
the right of W. in and to thirty-five acres,’ in a specified quarter sec- 
tion, with no further description, was held sufficient to pass the title, 
parol evidence being given to identify the land. Proof that W. owned 
and lived upon one tract containing that quantity, and owned no other 
in that quarter section, and that these facts were notorious, is a suffi- 
cient identification. Bank v. Bates & Wise, 583. 


CORONER. 
See Wait, 1. 


CORPORATIONS. 
1. Municipal corporations are not liable for damages occasioned by the 


negligence of contractors. To create such liability, the relation of 
master and servant must exist. Barry v. City of St. Louis, 121. 
Neither an action for malicious prosecution, for slander, nor for false 
imprisonment, can be maintained against a corporation. Childs v. 
Bank, 213. 


COSTS. 
1. 


Under the twenty-third section of article one, of the act concerning 
“ costs,” (R. C. 1845,) evidence of a tender before suit brought is 
admissible, although the defendant does not bring the money into court, 
nor show that he has always been ready to pay it. Klein v. Eichelber- 
ger, 326. 


COUNTY. 

See ConsTITUTION, 2, 3, 4. 
COUNTY COURT. 

See ADMINISTRATION. 

i. 


A county court made an order appointing a commissioner to let the 
building of a bridge to some undertaker who would wait for his pay 
“until the amount is received from the state out of the road and canal 
fund.”? The commissioner, under this order, let the building of the 
bridge to A., who entered into a bond, which recited the order of the 
court, and contained an agreement “on the part of the county court, as 
satd court,’ to pay a certain sum on the completion of the work, pro- 
vided that, “if there be not a sufficient amount of the dividend of the 
road and canal fund on hand, at the time of the completion of the 
bridge, the said undertaker is to wait on or indulge the said county 
by receiving of said county as fast as said funds shall arrive.”? After 
the completion of the work, A. received a warrant on the county 
treasurer, “ payable out of the road and canal fund,’? which was as- 
signed to the plaintiff. Held, the plaintiff could only look to the road 
and canal fund, and could not compel the county to pay the warrant 
out of its own proper funds. Pettis County v. Kingsbury, 479. 

An order by a county court that a certain sum be paid to a party as 
a gratutty, is not a judicial, but an administrative act, and may be re- 
voked at a subsequent term of the court. State v. Cooper County 
Court, 507. 
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COURTS. 


1. It is no error for a court to hold a special term in one county, on a day 
fixed by law for the holding of court in another county in the same cir- 
cuit. The statute which says that no special term shall interfere with 
any other court to be held by the same judge (R. C. 1845, chap. 45, sec. 
54,) is merely directory. Lewin v. Dille § Avery, 64. 

2. A court of one county has no jurisdiction to quash an execution issued 
to the sheriff of that county from the court of another county. McDo- 
nald v. Tiemann, 603. 


CRIMES AND PUNISHMENTS. 
See EvipENcE, 29, 30, 31, 32. Haseas Corpus, 1. 
1. A party taking the property of another under a fair color of right or 
title, is not guilty of larceny. State v. Homes, 379. 


COVENANT. 
See Warranty, 1, 2, 3. 
CURTESY. 
1. Tenancy by the curtesy exists in this state. Alexander v. Warrance, 
228. 
2. The husband is entitled to curtesy in the equitable estate of his wife. 
Ib. 


DAMAGES. 
See Bitts or ExcHANGE AND NEGOTIABLE NOTES, 2,3. INJUNCTION, 1. 
LANDLORD AND TENANT, 4. TREsPAss, 1. 

1. Municipal corporations are not liable for damages occasioned by the 
negligence of contractors. To create such liability, the relation of 
master and servant must exist. Barry v. City of St. Louts, 121. 

2. As to measure of damages against a boat for failing to land a passenger 
at his point of destination, see Porter v. Steamboat New England, 290. 

3. In trover, the measure of damages is the value of the thing converted, 
at the time of the conversion. Thus, where the subject of the trover 
was a slave who died in the possession of the defendant after demand 
and refusal, the plaintiff was entitled to recover his value. Carter v. 
Feland, 383. 


DEDICATION. 
1. Where A. dedicates land to the city for a street, and afterwards exe- 
cutes a conveyance to B. which includes the land so dedicated, parol 
evidence is admissible in a proceeding between the city and B. to show 
an agreement by B., at the time of receiving the conveyance, that the 
street should remain open. McKee v. City of St. Louis, 184. 
2. Land may be dedicated to public use without a deed. Ib. 
DEED. 
See CoNVEYANCES, 
DEPOSITIONS. 
1. Where a suit is commenced by attaching the defendant’s property, the 
plaintiff may take depositions before summons served or publication 
completed. Lewin v. Dille § Avery, 64. 
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DEPOSITIONS.—( Continued.) 


2. The statement of the officer taking depositions, in the caption, that the 
taking of them was postponed from the day fixed in the notice until the 


following day, “by consent of parties,” is evidence of such consent. 
Ib. 


DESCENT AND DISTRIBUTION. 


1. By a marriage contract between husband and wife, the slaves of the 
wife were conveyed to a trustee for her sole use and benefit, with power 
to dispose of the same by will at her decease. Held, this is a convey- 
ance of an absolute estate to the wife’s trustee. At her death, the bene- 
ficial interest in the slaves does not go to her husband, but to her next 
of kin under the statute of descents and distributions. Wright v. 
Pratt, 43. 

2. Tenancy by the curtesy exists in this state. Alexander v. Warrance, 
228. Z 

3. Under the third clause of the first section of the act concerning de- 
scent and distribution (R. C. 1845,) the grandfather, grandmother, 
uncles and aunts of the intestate, on the part of the parent from 
whom he inherited, are not preferred to his kindred in the same de- 
gree on the part of the other parent. Peacock v. Smart, 402. 


DETINUE. 


1. Under the act of 1835, the action of detinue, after the death of the de- 
‘fendant, did not survive against his administrator. McDermott v. 
Doyle, 352. 


DEVISE. 





1. A testator, in one section of his will, gave his wife a life estate in his 
mansion house and plantation. In the next section, he willed that “all 
the residue and remainder’? of his estate should remain with her, as 
long as she continued a widow, to be by her used, and in certain con- 
tingencies disposed of, for the benefit of herself and her children. Held, 
her power of disposal extends to the reversionary interest in the man- 
sion house and plantation. Norcum v. D’Cnch & Ringling, 98. 

. Where there is a power of disposal, with a right to enjoy the money 
arising from its exercise, united in the same person, it is not necessary 
that the power should be strictly pursued. Ib. 

. Where an estate is devised to one, with power to dispose of it absolutely 
for the benefit of the heir, there being no express estate for life limited 
to the devisee, a conveyance by him will passa fee. Ib. 

. Although the intent of the testator is to govern in construing his will, 
yet it is not necessary to search out his intent, in order to ascertain 
whether a power should be coupled with a condition, when none is ac- 
tually annexed to it. Jb. 

. Where a will makes the consent of the executor necessary to give valid- 
ity to a sale by the widow of the testator, having the power of disposal 
for the benefit of herself and children, and the executor withholds his 
consent for a mere selfish reason, a court of equity will, on application, 

authorize a sale. Ib. 
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DEVISE—( Continued.) 

6. A testator devised real estate to his wife, “ for and during her natural 
life, and after her death to descend to her children by him, equally, 
share and share alike.’? Held, this created a vested remainder in the 
children. Jones v. Waters, 587. 


DIVORCE. 
See HusBAND AND WIFE, 3. 
1. A legislative divorce is unconstitutional. Bryson v. Bryson, 590. 


DOWER. 
See HusBAND AND WIFE, 3. 


EJECTMENT. 
1. An ejectment cannot be maintained upon an entry with the register and 
receiver against a patent. Griffith v. Deerfelt §& Powell, 31. 
2. An outstanding title, which was in existence at the commencement of 
the suit, is a bar in ejectment, although extinguished by the plaintiff 
before trial. Norcumv. D’Cnch & Ringling, 98. 


ELECTION. 
See Orricer, 1, 2. 


EMANCIPATION. 
See SLAVE, 1. 


ENUREMENT. 

1. The common law implied no warranty, when partition was made between 
joint tenants and tenants incommon. The doctrine, which makes an 
outstanding title bought in by one joint tenant or tenant in common, 
enure to the benefit of his co-tenants, is one of equitable cognizance, 
and courts of equity mould and apply it so as to do justice among the 
tenants. Rector v. Waugh, 13. 

2. At common law, conveyances between tenants in common cannot ope- 
rate by way of release, but-must contain words of perpetuity to pass a 
fee. If one tenant in common conveys to another by a deed with war- 
ranty containing no such words, the warranty becomes extinct by the 
death of the grantee, and any after acquired title of the grantor does 
not, by virtue of it, enure to the heirs of the grantee. Ib. 

ERROR. 

See APPEAL. 
ESTOPPEL. 

See ENUREMENT, 2. 
EVIDENCE. 

See Recorps, 1. Deposirions. ATTACHMENT, 2. Bonps anp NorTEs, 
9. Costs, 1. 

1. In a suit by administrators, declarations of the intestate are not admis- 
sible evidence for them. Perry’s Administrators v. Roberts, 36. 

2. Before a party can prove the contents of a paper, he must prove the ex- 

istence of an executed original. Ib. 

3. A deed toa married woman will be presumed to be in the custody of 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


INDEX. 


EVIDENCE.—( Continued.) 


her husband until his death, and afterwards of his personal representa- 
tives. McLain & Wife v. Winchester, 49. 


. The statutory mode of compelling the production of papers does not 


supersede the common law mode of giving notice to produce and prov- 
ing contents. Ib. 


. Parol evidence is admissible to show that a bill of sale absolute on its 


face, was intended as a mortgage. Johnson v. Huston, 58. 


. A copy of a paper is not admissible in evidence, when the original is 


not accounted for and no notice has been given to produce it. Lewin 
v. Dille & Avery, 64. 


. Where one party introduces the books of the opposite party in evidence 


for one purpose, the latter may afterwards use them in evidence for a 
different purpose in the same suit. Jb. 


. A written contract cannot be read in evidence until its exeeution is 


proved. Ib. 


. Loose memorandums made by a book-keeper, not in the course of his 


employment, are not admissible in evidence against his principal. 
Lackey v. Schreiber, 146. 

Where A. dedicates land to the city for a street, and afterwards executes 
a conveyance to B. which includes the land so dedicated, parol evidence 
is admissible, in a proceeding between the city and B. to show an 
agreement by B. at the time of receiving the conveyance, that the street 
should remain open. Land may be dedicated to public use without a 
deed. McKeev. St. Louis, 184. 

It seems, that a house cannot be proved to be a brothel by reputation. 
Loehner v. Home Mutual Insurance Co., 247. 

Proof of the purchase of slaves at a sheriff’s sale, and of possession 
under the purchase, makes a prima facie title in an action of replevin. 
Kingsbury v. Lane, 261. 

The declarations of the assignor of a chose in action after assignment, 
are not admissible in evidence against his assignee. Garland v. Har- 
rison, 282. 

The affidavits taken before Recorder Hunt, under the act of 1824, are 
not competent evidence to establish the facts therein testified to. Gam- 
ache v. Piquignot, 310. 

A survey is not admissible in evidence, unless it has been duly apy 
proved and recorded, in accordance with the practice in the office of 
the surveyor general. Ib. 

A certificate of confirmation issued by Recorder Conway, in 1839, upon 
an inspection of the proof taken before Recorder Hunt, under the act 
of 1824, is no evidence of title, the claim not having been included by 
Hunt in his list of confirmations. Jb. 

In an action upon a note given by one partner in the name of the firm, 
evidence is admissible that the note was given in part for a debt not 
growing out of the partnership business, and that this fact was known 
to the plaintiff. Klein v. Etchelberger, 326. 
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EVIDENCE—( Continued.) 


18. 


19, 


21. 


24 


26. 


27. 


29. 





Under the new code, one defendant is not a competent witness for his 
co-defendant. Young v. Croughton, 367. 

In an action by A. against B. for money advanced at the instance of C. 
on a contract made by C., in his own name, on behalf of B., with D., 
for the purchase of a boat, tt was held that, under the system of prac- 
tice which prevailed prior to the adoption of the new code, C. was 
not a competent witness for A. Wenston v. Wales, 370. 


. The declarations of a party while in possession of personal property 


are not admissible in evidence in favor of a person claiming under him 
against the rightful owner. Carter v. Feland, 383. 

In an action on an administrator’s bond, where the breach assigned 
was, that the administrator had failed to account for assets of the es- 
tate, and had converted the same to his own use, and the plea was the 
statutory plea of the general issue, it was held, that proof that assets 
had come to the hands. of the administrator did not make out a prima 
Sacie case for the plaintiff. State v. Price & Lusk, 431. 

Identity of name is prima facte evidence of the personal identity of a 
party toadeed. Flournoy v. Warden, 435. 


. Boundaries may be proved by a witness who is acquainted with the 


lines and corners run and established by the surveyor, though he never 
saw the land surveyed. It is not necessary to produce any plat of sur- 
vey or field notes. Weaver v. Robinett, 459. 

Negligence is not a conclusion of law from the fact that a boat passes, 
in the night, a point in the river known to be difficult for boats to pass. 
Ready v. Steamboat Highland Mary, 461. 

Where the question was, whether cattle, taken by plaintiff to winter, 
had died from disease or from plaintiff’s want of care, it was held, that 
a witness, who had taken cattle to winter from the same drove, might 
be permitted to state the condition through the winter of the cattle 
kept by him, what number of them died, in what manner he fed and 
took care of them, and how many had been affected with disease. 
Stonam v. Waldo, 489. 

A witness will not be permitted to state the symptoms and appearance 
of cattle that die from want of feed, unless he is an expert in such mat- 
ters. Ib. . 

In an action of assault and battery, evidence of abusive language used 
by the plaintiff towards the defendant’s niece and sister-in-law, a day 
or two before the assault, was held inadmissible in mitigation. Collins 
v. Todd, 537. 

A defendant cannot, after proving the plaintiff’s statements immediately 
after the difficulty as to its origin, prove his own statement, in reply. 
Ib. 

On a charge against A., of an assault with intent to kill B., no remarks 
or threats affecting A., made by B. to a third party previously to the 
assault, are admissible in evidence in A.’s behalf; certainly not, when 
it does not appear at what time they were communicated to him. 
State v. Jackson, 544. 
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EVIDENCE—( Continued.) 


30. 


31. 


32. 


33. 


34. 


INDEX. 


Declarations of B. some months after the assault, in palliation of 
A.’s guilt, are not admissible. Ib. 

Nor is evidence of B.’s general bad and dangerous character admis- 
sible, he being unoffending when assaulted. Jb. 

Evidence of threats made by B. is not admissible, if sufficient time 
had elapsed for the blood to cool. Jb. 

Parol evidence is not admissible to show that the maker of a note, 
which purports to be payable absolutely, only promised to pay ona 
condition. Jones v. Jeffries, 577. 

A sheriff’s deed in which the land conveyed was described as “all the 
right of W. in and to thirty-five acres,” in a specified quarter section, 
with no further description, was held sufficient to pass the title, parol 
evidence being given to identify the land. Proof that W. owned and 
lived upon one tract, containing that quantity, and owned no other in 
that quarter section, and that these facts were notorious, is a sufficient 
identification. Bank v. Bates & Wise, 583. 


EXECUTION. 


See Practice, 23. Bonps anp Nores, 12. 


1. 


The act of 1849, exempting property owned by a married woman be- 
fore marriage from sale under execution against her husband, in certain 
cases, does not affect the right of the husband to receive and dispose of 
his wife’s property. Boyce’s Administrator v. Cayce, 47. 


. A purchaser at a sheriff’s sale under execution is not affected by any 


irregularity in the sheriff’s proceedings in making the sale, unless he 
has participated in occasioning it, or there has been some departure 
from the requirements of the law, for some fraudulent purpose. Thus, 
if the sheriff should not give the notice of the sale required by law, it 
would not affect an innocent purchaser. Draper v. Bryson, 71. 


3. Where the plaintiff in an execution directs the sheriff to suspend a levy 


6. A court of one county has no jurisdiction to quash an execution issued 


until further orders, and keeps it suspended until crowded by younger 
executions or attachments, his execution will be held constructively 
fraudulent against such subsequent executions or attachments. Field 
& Beardslee v. Liverman, 218. 


4. Where A. executes a bond to convey certain land to B., on the payment 


of a specified sum, after a tender of the amount, B. has such an inter- 
est in the land as is subject to sale under execution. Anthony v. 
Rogers, 394. 


5. E. executed a bond to convey to S. a tract of lard, upon payment of the 


purchase money in four instalments, and S. entered into possession. 
After two of the instalments were paid, E. recovered judgment for the 
third, and caused the execution to be levied on the land, which was 
sold and P. became the purchaser. E. was present at the sale and 
bid for the land. Held, P. only acquired the interest of S. which was 
the right to a deed upon payment of the balance of the purchase 
money. Phillips v. Edmonson, 579. 
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EXECUTION—( Continued.’ 
to the sheriff of that county from the court of another county. Mc- 
Donald vy. Tiemann, 603. 
EXECUTOR DE SON TORT. 
1. Mere acts of kindness and charity do not render a person liable as execu- 
tor de son tort. Graves’? Administrator v. Poage, 91. 


EXTINGUISHMENT. 


See RELEASE, 4. 

1. Where a surety in a bond was indemnified by a stranger, to whom, on 
payment of the indemnity, he assigned his recourse against the princi- 
pal, it was held, that the liability of the principal was not extinguished 
by the payment of the indemnity, but the assignee, in the name of the 
assignor, may recover against him. Labeawme v. Sweeney, 153. 


FAILURE OF CONSIDERATION. 
See Bitts or ExcHaNncEe AND NEGOTIABLE Nores, 8. 


FALSE IMPRISONMENT. 
1. An action for false imprisonment cannot be maintained against a corpo- 
ration. Childs v. Bank, 213. 


FEES. 
See Law Commissioner, 1. 
1. Under the act concerning “ fees”? (R. C. 1845,) a sheriff is not entitled 
to a per diem both for the attendance of himself and his deputy upon 
the same court. Crouch v. Plummer, 420. 


FOREIGN JUDGMENTS AND LAWS. 
1. A clerk, in certifying a record of a court of another state, used the 
words “ my seal of office” in his attestation, instead of “ the seal of the 
court.”” Held, sufficient. McLain §& Wife v. Winchester, 49. 


FRAUDS AND PERJURIES. 

See ATTACHMENT, 2, 3. 

1. Where A. and B. assign a lease by way of mortgage to secure a credi- 
tor, and afterwards, by a fraudulent combination with C. to defraud 
the creditor, suffer the lease to be forfeited, and C. takes a new lease, 
the latter will be held a trustee for the benefit of the creditor. Aspin- 
all v. Jones, 209. 

FRAUDULENT CONVEYANCES. 

See PARTNERSHIP, 1. ATTACHMENT, 3. 

1. Where a debtor fraudulently transfers his stock in trade, the course for 
the creditor to pursue is, not to sue the transferee on his demand, but to 
levy upon the property under an execution or attachment against the 
original debtor. Aspinall v. Jones, 209. 

2. The fifth section of the act concerning fraudulent conveyances, (R. C. 
1845,) which provides that a party remaining in possession of slaves 
five years under a pretended loan, shall be taken to be the owner as to 
his creditors and vendees, &c., does not apply to a loan, in another 
state, of slaves which the bailee afterwards brings into this state; at 


40—voL. Xvi. 
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FRAUDULENT CONVEYANCES—( Continued.) 
least not, unless the possession of the bailee, or those claiming under 
him, continues five years after the slaves are brought within this state. 
Carter v. Feland, 383. 
FREEDOM. 
See Stave, 1. 
GUARDIAN AND WARD. 
See ApMINISTRATION, 6. 
HABEAS CORPUS. 

1, The fact that the jury, before whom a prisoner has once been tried 
upon an indictment for a capital offence, was discharged by the court 
for disagreement, before the end of the term, without his consent and 
in his absence, will not authorize his release on habeas corpus. Ex 
parte Ruthven, 541. 


HUSBAND AND WIFE. 


See ConsIDERATION, 1. 

1. By a marriage contract between husband and wife, the slaves of the 
wife were conveyed to a trustee for her sole use and benefit, with pow- 
er to dispose of the same by will at her decease. Held, this is a con- 
veyance of an absolute estate to the wife’s trustee, and not merely an 
estate during her life. At her death, the beneficial interest in the slaves 
does not go to her husband, but to her next of kin, under the statute of 


descents and distributions. Wright v. Pratt, 43. 

. The act of 1849, exempting property owned by a married woman be- 
fore marriage from sale under execution against her husband in certain 
cases, does not affect the right of the husband to receive and dispose of 
his wife’s property. Boyce’s Administrator v. Cayce, 47. 

. A woman who has been divorced from her husband is not, at his death, 
entitled to the benefit of sections twenty-nine and thirty of article two of 
the act concerning administration, (R. C. 1845.) Dobson’s Adm’r v. 
Butler’s Adm’r, 87. 

. No trust results to a husband, who purchases property and causes it to 
be conveyed to his wife’s trustee. Alexander v. Warrance, 228. 

A husband is entitled to curtesy in the equitable estate of his wife. The 
tenancy by the curtesy exists in this state. Ib. 

. The endorsement by a married woman of a bill of exchange, payable 
to her order, in the presence of, and with the consent of her husband, 
will pass the title. Menkens v. Heringhi, 297. 

D. having another wife living, imposed himself upon the plaintiff, and 
induced her to marry him. After the marriage, he took possession of 
personal property belonging to her, and sold it to the defendant, who 
bought in good faith. Held, the title passed. Depew v. Robards, 580. 
INDICTMENT. 
See Crimes AnD PUNISHMENTS. 


INFANCY. 
1. Where an infant executed a deed, and after coming of age, expressed 
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satisfaction with her bargain, received part of the consideration money, 
and spoke of her intention to make a confirmatory deed, but died sud- 
denly without having done so, it was held, that this was a sufficient 
ratification. Ferguson v. Bell’s Administrator, 347. 


INJUNCTION. 


A bond given to obtain an injunction of a judgment at law was condi- 
tioned that the defendant in the judgment should pay “all sums of 
money, damages and costs that should be adjudged against him, if the 
injunction should be dissolved.”? The injunction was dissolved, and the 
decree was that the bill be dismissed, and that the complainant pay the 
costs of the injunction suit. Held, the securities in the bond are not 
liable to pay to the defendant in the injunction suit the amount of the 
judgment enjoined; nor the costs of that suit, unless he had first paid 
them to the officers entitled to them. Corder v. Martin, 41. 


INSURANCE. 


Where the charter of a mutual insurance company provided that, if the 
assured should fail to state in his application, which was made a part 
of the policy, any incumbrance that might exist on the insured premi- 
ses, his policy should be void, it was held, that a failure to disclose an 
incumbrance avoided the policy, whether the incumbrance was mate- 
rial to the risk or not—that the representations which were made a part 
of the policy became warranties. Loehner v. Home Mutual Insurance 
Company, 247. 

In an action on such a policy, parol evidence would not be admissible 
to show that the assured mentioned the incumbrance to the agent of 
the company, at the time of his application, and that the agent said it 
was so small, that it need not be reduced to writing. Ib. 


. Although a failure to disclose an incumbrance would avoid such a poli- 


cy, as to the house insured, yet it would not avoid it as to furniture insur- 
ed in the same policy, but separately appraised, unless the fact con- 
cealed was shown to be material to the risk. Ib. 

In determining the materiality of a fact suppressed, with regard to the 
use of the premises upon which insurance in sought, only the natural 
consequences of such use are to be regarded. Thus, acts of lawless 
violence upon a bawdy house, by which it is burned down, are not the 
natural consequences of its use as.a bawdy house. Jb. 


. A policy may be void in part, and valid in part, if the subject matter is 


capable of being separated. Ib. 
A policy of insurance on a boat contained this clause : “‘ Provided, that 
the insurers shall not be liable for any partial loss, except in cases of 
general average, unless said loss amounts to ten per cent. on the agreed 
value in this policy, exclusive of all expenses of ascertaining and prov- 
ing the same; nor for damage or loss arising from or caused by the said 
steamboat being unduly laden; nor for any damage or loss arising from 
the bursting of boilers, collapsing of flues, or breaking of engines, unless 
from unavoidable external cause, or from any consequences resulting there- 
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INSURANCE—( Continued.) 


9. 


2. 


INDEX. 


from.” Held, the exemption from liability for loss caused by the 
bursting of boilers, &c., extends to cases of total as well as of par- 
tial loss. Roe & Kercheval vy. Columbus Insurance Co., 301. 


- Where the boiler of a boat burst and tore away the stanchion support- 


ing the upper deck, so that it fell down into the furnace and took fire, 
and the fire could not be checked, so that the boat had to be scuttled, 

was held, that the bursting of the boiler was the immediate and prox- 
imate cause of the loss, and that it was within the exemption in the 
policy. Ib. 


8. Quere, As to the true construction of the words, “or from any con- 


sequences resulting therefrom?” Ib. 

A policy of insurance upon a boat contained the following clause: ‘In 
case of partial damage over ten per cent. this company to pay in pro- 
portion as the sum insured is to the whole value of said boat; but not 
accountable for damages done by the bursting of a boiler or boilers, or 
the breaking of machinery, except when caused by external violence.” 
The circumstances of the loss were the same as in the preceding case 
of Roe & Kercheval v. Columbus Insurance Co. Held, the principles de- 
cided in that case apply to the present. McAllister v. Tennessee Ma- 
rine and Fire Insurance Co., 306. 


INTEREST. 


1. The maker of a note secured by mortgage, cannot, as against a third 


party owning the equity of redemption, increase the charge upon the 
land by confessing a judgment, and thus compounding the interest. 
McGready v. McGready, 597. 


INTERPLEADER. 
1. 


In a suit by a widow upon notes made payable to her, the administra- 
tor of her husband cannot interplead to claim them as belonging to his 
estate. Caldwell vy. Bower & Johnston, 564. 


JOINT TENANTS AND TENANTS IN COMMON. 
1. 


The common law implied no warranty, when partition was made be- 
tween joint tenants and tenants in common. ~The doctrine, which 
makes an outstanding title bought in by one joint tenant or tenant in 
‘common enure to the benefit of his co-tenants, is one of equitable cog- 
nizance, and courts of equity mould and apply it so as to do justice 
among the tenants. Rector v. Waugh, 13. 

At common law, conveyances between tenants in common cannot ope- 
rate by way of release, but must contain words of perpetuity to pass a- 
fee. If one tenant in common conveys to another by a deed with war- 
ranty containing no such words, the warranty becomes extinct by the 
death of the grantee, and any after acquired title of the grantor does not, 
by virtue of it, enure to the heirs of the grantee. Ib. 


JUDGMENTS OF SISTER STATES. 


See Foreign JUDGMENTS AND Laws. 


JUDGMENTS. 
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1. A scire facias to revive a judgment against an administrator, instead of 


having a sheriff’s return of service upon it, had an acknowledgment 

signed by the administrator, that it was personally served upon him. A 

judgment by default was afterwards rendered against the administrator. 

Held, this judgment was not void, and cannot be objected to in a collat- 

eral proceeding. Draper v. Bryson, 71. 

. A judgment of the St. Louis law commissioner, refusing to make an or- 

der on a justice of the peace, is not such a judgment as an appeal can 

be taken from. Ladue v. Spalding, 159. 

. Where A. furnished money to B. with which to purchase a judgment on 

their joint account, and A. suffered B. to take the assignment in his own 

name, and B. afterwards assigned the judgment to ©., who had no no- 
tice of A.’s claim, it was held, that C. could hold the money collected 

on the judgment, as against A. Garland v. Harrison, 282. 

. A justice of the peace has power to take a confession of judgment, on 

a day other than his regular lawday. Huff v. Knapp, 414. 

. The maker of a note secured by mortgage, cannot, as against a third 
party owning the equity of redemption, increase the charge upon the 
land by confessing a judgment, and thus compounding the interest. 
McGready v. McGready, 597. : 

. A justice of the peace cannot be compelled by mandamus to alter the 
entry of a judgment upon his docket. It seems, that if the entry does 
not show whether the judgment was upon the merits or not, parol evi- 
dence would be admissible in a second suit on the same demand, to 
show the true character of the judgment, and thus avoid its effect as a 
bar. Garnett v. Stacy, 601. 


JURISDICTION. 


1. A party may give jurisdiction to an inferior court by a voluntary renun- 
ciation of a part of his demand. Hempler v. Schneider, 258. 

2. A court of one county has no jurisdiction to quash an execution issued to 
the sheriff of that county from the court of another county. McDo- 
nald vy. Tiemann, 603. 


JUSTICES OF THE PEACE. 





1. The superintending control over justices of the peace given by the 
constitution to the circuit courts is not interfered with by the powers 
conferred on the St. Louis law commissioner. Ladue v. Spalding, 
160. 

2. A justice of the peace has power to take a confession of judgment, on a 
day other than his regular law day. Oyster v. Shumate, 12 Mo., and 
Hunter v. Reinhard, 13 Mo., overruled. Huff v. Knapp, 414. 

3. A justice of the peace cannot be compelled by mandamus to alter the 
entry of a judgment upon his docket. It seems, that if the entry does 
not show whether the judgment was upon the merits or not, parol evi- 
dence would be admissible in a second suit on the same demand, to 
show the truecharacter of the judgment, and thus avoid its effect as 
a bar. Garnett v. Stacy, 601. 
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1. Under section twenty-six of article five, of the act concerning justices? 
courts, (R. C. 1845,) the only consequence of a failure to deny the ex- 
ecution of a note sued upon under oath, is to relieve the plaintiff from 
the necessity of proving its execution. Under a plea of non est fac- 
tum without affidavit, every other defence is admissible. Klein v. 
Eichelberger, 326. 


LANDLORD AND TENANT. 


1. A person who receives an absolute assignment of a lease is liable for 
the rent, whether he enters into possession or not. Smith v. Brinker 
& Rippey, 148. 

2. A fee farm rent will be upheld in this state. Alexander v. Warrance, 
228. 

3. A landlord is not bound to repair unless he covenants so to do in his 
lease. Vaiv. Weld, 232. 

4. Nor is he liable to his tenant for damages caused by a nuisance on the 
leasehold premises, unless upon some contract, or unless the nuisance 
arises from some act with which he is connected. Ib. 

5. A. leased to B. a farm, with “ water privileges from the mill-pond for 
turning a wheel to drive a saddle-tree manufactory.”? Held, A. was 
not bound to keep the mill dam in repair, nor to keep sufficient water 
in it to drive the saddle-tree factory. He was only liable for some 
misfeasance in respect to the matter, and not for any nonfeasance. 
Morse v. Maddox, 569. 


‘ 


LANDS AND LAND TITLES. 





1. Although our statute allows an action of ejectmen} to be maintained or 
defended upon an entry with the register and receiver, yet it is only 
where the adverse party has not a better title. A patent is a better 
legal title than such anentry. Griffith v. Deerfelt § Powell, 31. 

2. It is the settled course of decision in this state that a claimant to land 
under the act of congress of 1812, did not lose his land by a failure 
to prove up his claim before the recorder of land titles under the act 
of May 26, 1824, but may establish his claim in the courts of the 
country, by proof of cultivation and possession prior to December 
20, 1803. But if the recorder who took the proof under the act of 
1824, failed to issue a certificate of confirmation, or to include the 
claim in his list furnished to the surveyor general, neither a certificate 
of confirmation, nor any other document issued by his successor in 
office, many years afterwards, upon an inspection of the proof taken 
before him, is any evidence of title ; certainly not, when the acts of 
the recorder issuing the documents are not recognized by the United 
States government. Gamache v. Piquignot, 310. 

3. The affidavits taken before Recorder Hunt, under the act of 1824, are 
not competent evidence to establish the facts therein testified to. Ib. 

4. A survey is not admissible in evidence, unless it has been duly approv- 
ed and recorded, in accordance with the practice in the office of the 

surveyor general. Jb. 
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LAND AND LAND TITLES—( Continued.) 
5. Under the act of 1812, the cultivation of part of a tract of land, under 
claim of the whole, is a cultivation of the whole tract. Jb. 


LARCENY. 
1. A party taking the property of another under a fair color of right or 


title, is not guilty of larceny. State v. Homes, 379. 


LIMITATIONS. 

1. Where a bill was filed by heirs in time to save their rights from being 
barred by the statute of limitations, but a summons did not issue until 
afterwards, owing to an understanding that the defendants would ap- 
pear without a summons, the suit will be held not to be barred by the 
statute. Wright v. Pratt, 43. 

2. Possession of personal property must be adverse to be protected by the 
statute of limitations. McLain v. Winchester, 49. Carter v. Feland, 
383. 

3. An administrator cannot avail himself of the lapse of three years, as a 
bar to a demand against the estate of his intestate, unless he has given 
notice of his letters, in the manner, and within the time prescribed by 
law. Bryan v. Mundy’s Adm’r, 556. 


LAW COMMISSIONER. 
See Justices oF THE PEACE. 
1. The law commissioner cannot file the papers in a case appealed from a 
justice, and affirm the judgment for the non-payment of his fee. Boyle 
v. Skinner, 246. 
MALICIOUS PROSECUTION. 
1. An action for malicious prosecution cannot be maintained against a cor- 
poration. Childs v. Bank, 213. 


MANDAMUS. / 
1. A mandamus is served by delivering the writ to the person to whom it is 
directed ; and he makes his return to it. It is no service of the writ for 
the officer to offer to read it, and then keep it, and make his return upon 
it, as he would upon a summons. Ladue v. Spalding, 159. 
2. An appeal does not lie from the refusal of an application for a manda- 
* mus. Ib. : 

3. A justice of the peace cannot be compelled by mandamus to alter the 
entry of a judgment upon his docket. It seems, that if the entry does 
not show whether the judgment was upon the merits or not, parol evis 
dence would be admissible in a second suit on the same demand, to show 
the true character of the judgment, and thus avoid its effect as a bar. 
Garnett v. Stacy, 601. 


MARRIAGE CONTRACT. 
See Huspanp anv WIPFs, 1. 
MASTER AND SERVANT. 
1. Municipal corporations are not liable for damages occasioned by the 
negligence of contractors. To create such liability, the relation of 
master and servant must exist. Barry v. City of St. Louis, 121. 
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MASTER AND SERVANT—( Continued.) 
2. A master will only be excused for discharging his servant before the 


expiration of the contract term of service, by his failure or incom- 
petency to render the services which he contracted to render, or some 
misconduct. If he discharges him for want of competent skill, he will 
still be liable for the benefit he has received. Sugg v. Blow, 359. 


. If the master, when sued upon the contract, relies on the defence that 


he was induced to make it by the fraud of the plaintiff, he should so 
state in his answer; if he discharged him for improper conduct, he 
should state what the impropriety was ; if for a failure to do the work 
contracted to be done, he should state in what particular, and the work 
which he failed to do must appear to be such as is required by the con- 
tract. Ib. 


MECHANICS’ LIENS. 


a 


Where in a demand filed by a person seeking to avail himself of the 
benefit of the act concerning mechanics’ liens, services for which he 
might have a lien are combined with other charges for which no lien is 
given, and the whole summed up in one item, so that it is impossible to 
ascertain from the account filed how much of the gross charge is a lien, 
the party will lose the whole benefit of the act. Edgar v. Salisbury, 
271. 


2. An agent employed to disburse money and pay off hands in the building 


of a house, has no lien for his services. Jb. 


MORTGAGE. 
See EvipEncE, 5. 


1. 


The maker of a note secured by mortgage, cannot, as against a third 
party owning the equity of redemption, increase the charge upon the 
land by confessing a judgment, and thus compounding the interest. 
McGready v. McGready, 597. 


MUNICIPAL CORPORATIONS. 
See CorRPoRATIONS. STREETS. 
NUISANCE. 
See LANDLORD AND TENANT, 4. 
OFFICER. 
See PrincIPAL AND AGENT, 5. 
1. In the act of 1849, organizing McDonald county, which provided for 


the immediate election of county officers *to serve until the general 
election,’ the words “ general election” refer to the next general elec- 
tion for officers throughout the state, in August, 1850, and not to the 
several elections of the same county officers in other counties of the 
state. State v. King, 511. 


\ 
2. The amendment to the state constitution, ratified in 1851, making the 





secretary of state elective, did not create a vacancy in that office. The 
incumbent continued to hold until his successor was elected pursuant to 
the law passed under that amendment; but after his successor was thus 
elected, he ceased to be the officer, although the term for which he was 
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OFFICER—( Continued.) 
appointed, under the original constitution, had not expired. State v. 
Ewing, 515. 
OFF-SET. 
See Set-orr. 


PARTNERSHIP. 

Partnership effects, transferred by one partner in fraud of his co-partners, 
will be held by third persons who receive them with information of the 
fraud, or without consideration, as trustees for the benefit of the firm. 
Croughton v. Forrest, 131. 

2. Money advanced by one person to another upon faith of an agreement 
that a partnership should be entered into between them, may be recover- 
ed back if the party to whom it is advanced refuses to comply with the 
agreement. Kerrigan v. Kelly, 275. 

3. In an action upon a note given by one partner in the name of the firm, 
evidence is admissible that the note was given in part for a debt not 
growing out of the partnership business, and that this fact was known 
to the plaintiff. Klein v. Eichelberger, 326. 


PATENT. 
1. A patent is a better legal title than an entry with the register and re- 
ceiver. Griffith v. Deerfelt & Powell, 31. 


PAYMENT. 

1. A. employed B. to effect a sale of a tract of land. B. sold the land to C. 
and C. executed his notes to A. for the purchase money, the first of 
which was for $400. A. then executed his note to B., payable when 
the $400 note from C. should be paid. When C.’s note became due, 
A. brought a suit upon it and attached C.’s property. Afterwards, up- 
on C.’s paying $200, A. compromised the suit, and rescinded the sale of 
the land. Held, this was such a payment of C.’s note as entitled B. to 
recover on the note given to him by A. Vandemal v. Dougherty, 277. 

2. The acceptance by a creditor of the note of a third person, in satisfac- 
tion of a debt, extinguishes the liability of the original debtor. Wade 
§ Osborne v. Goldsberry, 270. 


PLEADING. 
See ABATEMENT, 1. 

1. Where several persons agree in writing to contribute towards the de- 
fence of a suit, and the proportion of one who fails to comply with his 
agreement is paid by the others pro rata, they cannot maintain a joint ac- 
tion to recover it back. Lindell v. Brant, 150. 

2. Where a person seeks to recover money wrongfully obtained by the de- 
fendant under color of judicial proceedings, his petition must contain 
such averments as will exclude the idea that the money could have been 
lawfully obtained. Funkhouser & Pottle v. How, 225. 

3. Under the new code, multifariousness is still an objection to a pleading, 
but it must be made before the hearing of a cause. Alexander,v. War- 

rance, 228, 
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PLEADING—( Continued.) 
4. 


10. 


INDEX. 


A receipt in full from the plaintiff, after suit brought, is a good defence 
by way of a plea puis darrein continuance. Wade & Osborne v. Emer- 
son & Goldsberry, 267. 


. To entitle the endorsee of a negotiable note to his statutory damages, it 


is not necessary that he should expressly aver in his declaration that he 
is a holder for value. Clark v. Schneider, 295. 


. Under section twenty-six of article five of the act concerning justices? 


courts, (R. C. 1845,) the only consequence of a failure to deny the ex- 
ecution of a note sued upon under oath, is to relieve the plaintiff from 
the necessity of proving its execution. Under a plea of non est factum 
without affidavit, every other defence is admissible. Klein v. Eichel- 
berger, 326. 


. Where a defendant answered that he did not owe the demand sued upon 


because he had paid it, it was held no error to refuse to allow him, at 
the trial, to strike out the averment of payment, and stand upon a sim- 
ple denial of his indebtedness, so as to throw upon the plaintiff the bur- 
den of proving his demand. Weirick v. Shields, 334. 


- Qu. Is a simple denial of indebtedness a sufficient answer? Jb. 
. If a master, when sued by his servant upon a contract of hiring, relies 


on the defence that he was induced to make it by the fraud of the plain- 
tiff, he should so state in his answer ; if he discharged him for impro- 
per conduct, he should state what the impropriety was ; if for a failure 
to do the work contracted to be done, he should state in what particular, 
and the work which he failed to do must appear to be such as is requir- 
ed by the contract. Sugg v. Blow, 359. 

The new code does away with the old rule in respect to the weight of 
an answer in chancery. If the answer sets up new matter in defence, 
the burden of proof is on the defendant. Walton v. Walton, 376. 
Where the defendant, in his answer, admits that he executed the note 
annexed to the plaintiff’s petition, in manner and form as charged in the 
petition, he cannot make the objection of variance, when the plaintiff 
unnecessarily offers the note in evidence. Cummings v. Gutridge, 469. 
A petition which charges that the treasurer has received money “ which 
he neglects and refuses to pay to the county,’? does not sufficiently as- 
sign a breach of the bond. There must be an averment that warrants 
have been drawn upon him by order of the county court. State v. 
Thomas, 503. 

Under the code, a plaintiff can only recover on the cause of action al- 
leged in his petition. Thus, under a petition for goods sold and deliver- 
ed, he cannot recover on a state of facts which constitute a trespass de 
bonis asportatis. Link v. Vaughn, 585. 


14. The petition charged the defendant with wrongfully taking personal 


property belonging to the plaintiff. The answer alleged that the defend- 
ant took the property, as constable, under an execution against a third 
party in whose possession it was, but did not rebut the allegation that it 
was the property of the plaintiff. Held, the answer was properly 
stricken out. Barley v. Cannon, 595. 
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POLICY. 
See INSURANCE. 
1. A policy may be void in part and valid in part, if the subject matter is 
capable of being separated. Loehner v. Home Mutual Ins. Co., 247. 


POWERS. 
See DevIsE. 


PRACTICE. 
See Venue. Supreme Court. 

1. The statutory mode of compelling the production of papers does not 
supersede the common law mode of giving notice to produce and prov- 
ing contents. McLain & Wife v. Winchester, 49. 

2. Under the new practice, where the trial is by the court without a jury, 
the party wishing a review of the finding of the facts must make out a 
case, setting forth the facts he wishes found differently, and the evidence 
bearing upon them. Giboney v. Bedford § Kitchen, 56. 

3. It is error to instruct upon the weight and sufficiency of evidence. 
Schnerr v. Lemp, 142. 

4. It is error to give contradictory instructions. Ib. 

Under the code, where the trial is by the court sitting as jury, it is im- 

proper practice to ask instructions, and a judgment will not be reversed 

for a refusal to grant them. Clouse v. Maguire, 158. 

6. Although, under the new code, a plaintiff may unite in his petition as 
many causes of action as he may have, yet each cause must be dis- 
tinctly and separately stated. Childs v. Bank, 213. 

7. The objection of multifariousness to a pleading must be made before 
hearing. Alexander v. Warrance, 228. 

8. The law commissioner cannot file the papers in a case appealed from a 
justice, and affirm the judgment for the non-payment of his fee. Boyle 
v. Skinner, 246. 

9. A judgment by default is properly rendered, when no answer is filed 
within time nor before judgment is taken; nor is it error to refuse to set 
such a judgment aside, when the affidavit filed with the motion discloses 
no diligence and no excuse for the failure to answer within time. Ed- 
wards v. Watkins, 273. 

10. Where an instruction given, when taken by itself, is erroneous, but is 
properly qualified by another instruction given, the judgment will not 
be reversed. Gamache v. Piquignot, 310. 

11. An appeal from a justice cannot be dismissed on account of the small- 
ness of the sum in controversy. Whitsett v. Gharky, 325. 

12. Unintelligibility of instructions a ground of reversal. Crole v. Thomas, 
329. 

13. A defendant answered that he did not owe the demand sued upon, be- 
cause he had paid it. Jt was held no error to refuse to allow him at 
the trial to strike out the averment of payment and stand upon a simple 
denial of the indebtedness, so as to throw upon the plaintiff the burden 
of proving his demand. Weirick v. Shields, 334. 

14. An instruction, that a plaintiff who is suing for his services upon a 
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PRACTICE—( Continued.) 


15. 


17. 


19. 


20. 


21. 


22. 


23. 


24. 


INDEX. 


quantum meruit cannot recover unless he proves a contract, is erroneous. 
Waldstein v. Bredell & Baldwin, 352. 

Under the 16th article of the new code, there is a distinction between 
a referee and a commissioner. <A referee is named by the consent of 
the parties. A commissioner can only be appointed, when the parties 
do not agree on a reference. Walton v. Walton, 376. 


16. A referee should proceed according to the act concerning arbitrations 


and references (R. C. 18453) he should find the facts upon which his 
judgment is based, and should report the testimony of witnesses taken 
before him. His report becomes the judgment of the court, and can 
only be reviewed in the manner prescribed in section three of article 
fifteen of the code, concerning trials by the court. Jb. 

A commissioner, appointed under the 5th section of the 16th article of 
the new code, will proceed in the manner pointed out by the 4th article 
of the act concerning chancery practice, (R. C. 1845.) His proceed- 
ings, after being passed upon by the court below, will be reviewed in 
the supreme court on appeal or writ of error, the report being made a 
part of the record by a bill of exceptions. Ib. 


18. The new code does away with the old rule in respect to the weight of 


an answer in chancery. If an answer sets up new matter in defence, 
the burden of proof is on the defendant. Jb. 

It is not error for a court to refuse to give instructions which are mere 
commentaries on evidence. State v. Homes, 379. 

A deed must go to the jury when the party offering it makes out a prima 
facie case of execution. The court cannot hear counter evidence and 
exclude it from the jury. Flournoy v. Warden, 435. 

In a proceeding for the sale of a decedent’s land, it is not necessary 
that guardians ad litem should be appointed for minor heirs. Overton 
v. Johnson, 442. 

The term “family,” as used in the act regulating the service of pro- 
cess, is not confined to persons under the control, or in the employ of 
the defendant. Thus, if a son takes his widowed mother to reside with 
him, she is a member of his family, within the meaning of the statute. 
Ellington v. Moore, 424. 

When a judgment of a circuit court has been affirmed by the supreme 
court with damages, the clerk of the circuit court may issue execution 
upon such affirmed judgment; nor is it necessary that an order of the 
circuit court should first be obtained. Wilburn’s Administrator v. 
Hall, 471. 


. For a summary of the practice to be pursued under the code, where 


the trial is by the court without a jury, see the case of Bates v. Bower, 
550. 

Under the code, where the trial is by the court without a jury, the 
judgment will be reversed, unless the court finds and states on the 
record the facts on which its judgment is based, and unless the facts 
found support the judgment. Jb. 
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PRACTICE—( Continued.) 
25. Under the code, a plaintiff can only recover on the cause of action 
alleged in his petition. Thus, under a petition for goods sold and de- 
livered, he cannot recover on a state of facts which constitute a tres- 
pass de bonis asportatis. Link v. Vaughn, 585. 
PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See Haseas Corpus, 1. 

1. Whether a prosecutor shall be compelled to elect on which count of an 
indictment he will proceed, is a matter of discretion with the court; 
where the same offence is charged in different forms, the court may 
very properly refuse to compel an election. State v. Jackson, 544. 


PRESUMPTION. 
See EvipENceE, 3. 


PRINCIPAL AND AGENT. 
See Evipence, 9. 

1. Where an agent disobeys the instructions of his principal, the latter, in 
asuit between them, will not be held to have ratified his acts because of 
a failure to notify him of his dissent. Lewin v. Dille & Avery, 64. 

2. The acts of an agent within the scope of his usual employment are 
binding on the principal, as to third persohs, until they have notice of 
a revocation of the agent’s authority. Lamothe v. Dock Company, 204. 

3. The rule that the act of an agent, after the death of his principal, is 
void, only applies to those acts which must be done in the name of the 
principal, and not to those which the agent may do in his own name. 
Thus, where A., as agent of B., after B.’s death, but before either A° 
or C. knew of it, deposited notes with C., as collateral security for ad- 
vances, which notes were paid to C., it was held, that B.’s adminis- 
trator could not recover of C. the proceeds of the notes. Dick v. Page 
& Bacon, 234. 

4, A general agent, having the entire superintendence and management of 
the business of a lumber company, the members of which live abroad, 
has authority in good faith to make a transfer of lumber in trust to 
pay off the hands in the employ of the company. The creditors of the 
company cannot avoid such a transfer on the ground that the mem- 
bers of the company had previously agreed with a third person to deliv- 
er all the lumber to him to be disposed of for the company ; certainly 
not, where such third person recognizes the right of him to whom the 
the transfer is made, and does not insist that he himself has any lien 
or claim. Taylor v. Labeawme, 338. 

5. A public officer is not personally liable on contracts made by him in 
his official capacity. Tutt v. Hobbs, 486. 


PRINC:PAL AND SURETY. 

See Bonps anp Notes, 1, 2, 8, 13. 

1. Under the first section of the act concerning “ securities,” (R. C. 1845,) 
a notice in which the surety states that he “ will no longer stand secu- 
rity for the principal debtor unless suit is commenced and prosecuted 
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PRINCIPAL AND SURETY—( Continued.) 
according to the law,” was held sufficient, although the note was not 
described or referred to, the creditor not showing that he was actually 
misled. Routon’s Administrators v. Lacey, 399. 

2. Where there were two joint sureties, one of whom gave notice, but the 
other did not, tt was held, that the surety who gave no notice was re- 
leased to the extent of one half of the debt, andno more. Ib. 

3. Under the act concerning “ securities”? (R. C. 1845,) a surety cannot 
exonerate himself from liability, by notifying the creditor, after the 
death of the principal debtor, to present the demand for allowance 
against his estate, and his failure to do so within thirty days. A case 
where the principal is dead is not within the meaning of the statute. 
Hickam v. Hollingsworth, 475. 

PROCESS. 
See Scrre Factas. Manpamvus. ATTACHMENT, 6. Wait. 
PROBATE COURT. 
See ADMINISTRATION. 
PROMISSORY NOTES. 
See Bitts or ExcHance AND NegoTiaBLe Notes. Bonps anv Notes, 
4,5, 7,9. Set-orr, 1. 
QUO WARRANTO. 

1. Where an act establishing a new county within the limits of an old one 
is unconstitutional, the sheriff of the old county may proceed by quo 
warranto against the person assuming to act as sheriff of the new coun- 
ty. State v. Scott, 521. 

R CEIPT. 
See ReELEasE, 3. 
RECORDS. 

1. The words “ my seal of office,” instead of “the seal of the court,” in 
the attestation of a clerk, held sufficient under the act of congress of 
May 26,1790. McLain § Wife v. Winchester, 49. 

REFERENCE. 

See Practice, 15, 16. 
REGISTRY. 

See Conveyances, 2, 3. 
RELEASE. 

See ExTINGUIsHMENT, 1. 

1. At common law, conveyances between tenants in common cannot ope- 
rate by way of release, but must contain words of perpetuity to pass a 
fee. Rector v. Waugh, 13. 

2. A. executed to B. a note “ for goods received by C.,”? payable “ in case 
C. should not return to St. Louis within fifty days.” C., owing to 
sickness, did not return within fifty days, but did soon after, and execu- 
ted his own note to B. for the goods. Held, A. is liable to B. for the 

full amount of his note, whether B. sustained any damage by C.’s not 
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RELEASE—( Continued.) 
returning within the time or not; nor did the giving of the note by C. 
discharge A.; nor the verbal declaration of B. that A. was free. 
Hempler v. Schneider, 258. 

3. A receipt in full from the plaintiff, after suit brought, is a good defence 
by way of plea puis darrein continuance. Wade & Osborne v. Emerson 
§ Goldsberry, 267. 

4. The acceptance by a creditor of the note of a third person in satisfac- 
tion of a debt, extinguishes the liability of the original debtor. Wade 
& Osborne v. Goldsberry, 270. 


REMAINDER. 

1. V. by deed of gift, in 1837, conveyed a female slave to his grand- 
daughter, “and her heirs forever.” A subsequent clause of the deed 
provided that if the donee should die leaving no lawful issue, the slave 
and her increase should be equally divided among the sons and daugh- 
ters of V. Held, V.’s grand-daughter took an absolute estate, and the 
remainder was void. Vaughn v. Guy, 429. 

2. A testator devised real estate to his wife, “for and during her natural 
life, and after her death to descend to her children by him, equally, 
share and share alike.” Held, this created a vested remainder in the 
children. Jones v. Waters, 587. 


REPLEVIN. 


See EvtpEence, 12. 


REVENUE. 

1. Under the eighth subdivision of the second section of the first article of 
the act concerning “‘ revenue,’? (R. C. 1845,) where a building is used 
in part for a school house, and in part for other purposes, it is not ex- 
empt from taxation. There cannot be a separate assessment for that 
portion which is used for other than school purposes. Wyman v. City 
of St. Louis, 335. 

ROADS. 

1. The thirty-third section of the act concerning “ roads,’ approved March 

3, 1851, is void. State v. Field, 529. 


SALES. 
See Execution. Taxes. ADMINISTRATION, 3, 4, 5. 

1. D. having another wife living, imposed himself upon the plaintiff, nnd 
induced her to marry him. After the marriage, he took possession of 
personal property belonging to her, and sold it to the defendant, who 
bought in good faith. Held, the title passed. Depew v. Robards, 580. 


SALVAGE, 
1. Where a boat lying at the St. Louis levee, having no person on board, 
was broken loose from her moorings in broad day light by a gorge of 

ice, and drifted down the river fifty or sixty yards, when she was 
caught and secured by the plaintiff, it was held, that he was not enti- 
tled to salvage under the act on that subject, (R. C. 1845.) Collard 
v. Eddy, 354. 
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SCIRE FACIAS. , 

1. A scire facias to revive a judgment against an administrator, instead of 
having a sheriff’s return of service upon it, had an acknowledgment 
signed by the administrator, that it was personally served upon him. A 
judgment by default was afterwards rendered against the administrator. 
Held, this judgment was not void, and cannot be objected to in a col- 
lateral proceeding. Draper v. Bryson, 71. 

SECURITIES. 

1. Under the first section of the act concerning “ securities” (R. C. 1845) 
a notice in which the surety states that he will no longer stand security 
for the principal debtor unless suit is commenced and prosecuted ac- 
cording to law, was held sufficient, although the note was not described 
or referred to, the creditor not showing that he was actually misled. 
Routon’s Administrators v. Lacy, 399. 

2. Where there were two joint sureties, one of whom gave notice, under 
the act, but the other did not, it was held,.that the surety who gave no 
notice was released to the extent of one half of the debt and no more. 
1b. 

3. Under the act concerning “securities,” (R. C. 1845,) a surety cannot 
exonerate himself from liability, by notifying the creditor, after the 
death of the principal debtor, to present the demand for allowance 
against his estate, and his failure to do so within thirty days. A case 
where the principal is dead is not within the meaning of the statute. 
Hickam v. Hollingsworth, 475. 


SETTLEMENT. 
See SET-oFF. 


SET-OFF. 

1. Where notes sued on are proved to have been given upon a settlement, 

and the defendant sets up a claim which accrued prior thereto, he must 

show that it was not included in the settlement. If the disputed claim 

was discussed at the time, the settlement will be held to embrace it, un- 

less it clearly appears that the parties agreed to leave it open. Perry’s 
Administrators v. Roberts, 36. 


INDEX. 










































































































SHERIFF. 
j See Fees, 1. Bonps anv Notes, 12. 
. . 1. A plaintiff in an attachment suit, by mistake, stated the amount of his 





demand, in his petition and affidavit, at toosmallasum. This amount 
was inserted in the writ to the sheriff. The sheriff attached the defend- 
ant’s property, which he released upon payment of the amount named 
in the writ, with costs. Afterwards, the plaintiff recovered judgment 
in the attachment suit for the sum actullay due him. Held, the sheriff 
was not liable. Page & Pettus v. Belt, 263. 

2. The securities in a sheriff’s bond are liable for his failure to pay over 
money received in his official capacity, during the term of office covered 
by their bond, although the money arose from a partition sale made by 
him during a previous term of office, covered by a bond with different 
securities. Ingram’s Administrators y. Macombs & Farrar, 558. 












































SLAVE. 
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See FraupULENT CONVEYANCES. 
1. A slave, who is taken by his master into territory where slavery is pro- 


hibited, and there acquires a domicil, cannot, after returning with his 
master into this state, maintain a suit for freedom in our courts. 
(Scott v. Emerson, 15 Mo. Rep. 576, affirmed.) Sylvia v. Kirby, 434. 


SHERIFFS’ SALES. 
See Execution, 2. 


SLANDER. 
1. An action for slander cannot be maintained against a corporation. 


Childs v. Bank, 213. 


SPECIFIC PERFORMANCE. 
1. Mere inadequacy of consideration, unconnected with any circumstan- 


ces of unfairness, overreaching or oppression, is no objection to enforc- 
ing the specific performance of a contract, when the parties stand upon 
an equality, with equal means of information, and not in any confiden- 
tial relation, and when no artifice is practised. Harrison v. Town, 237. 


2. Defendants, who are resisting the specific performance of a con- 


tract, cannot object to a decree because it gives to the complainant a 
greater interest in the contract than he is entitled to, as against other 
parties who arg also entitled under the contract. Jb. 


ST. LOUIS, CITY OF. 


See STREETS. 
STREETS, OPENING OF, &c. 





1. On an inquest by a jury before the mayor of the city of St. Louis, under 


the charter of 1841, to assess the damages to owners of property by the 
opening of a street, several persons may be joined in one estimate and 
assessment, provided the sum assessed to each is ascertained by the jury. 
McKee v. City of St. Louis, 184. 

2. In such a case, where one of the owners takes the proper steps and has 
' the assessment set aside as to him, the setting aside will not enure to the 
benefit of the others, who have taken no such steps. The mayor, under 
that charter, had no power to set aside an assessment, after the expira- 
tion of tendays. Ib. 


3. Where A. dedicates land to the city for a street, and afterwards exe- 


cutes a conveyance to B. which includes the land so dedicated, parol 
evidence is admissible, in a proceeding between the city and B. to show 
an agreement by B. at the time of receiving the conveyance, that the 
street should remain open. Jb. 


4. Land may be dedicated to public use without a deed. 1d. 


SUPREME COURT. 
1. The supreme court will not consider instructions not incorporated in the 


bill of exceptions. McLain & Wife v. Winchester, 49. 


2. A case will not be reversed for the giving of instructions so utterly irrel- 





evant that they could not have misled the jury; nor for the refusal to 
41—voL. XVII. 
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SUPREME COURT—( Continued.) 


10. 


11. 


INDEX. 


give abstract propositions of law which could not assist the jury in de- 
ciding the case. Ib. 


. Under the code, where the trial is by the court without a jury, it is im- 


proper practice to ask instructions, and a judgment will not be reversed 
for a refusal to grant them. Clouse v. Maguire, 158. 


. Judgment affirmed with damages because no question of law was pre- 


sented on the record. Wagner v. Rothenbuecher, 232. 


. The supreme court will not notice a bill of exceptions not signed. Dar- 


rah & Pomeroy v. Steamboat Lightfoot, 276. 


. If a judge improperly refuses to sign a bill of exceptions, his error can- 


not be corrected by appeal. Ib. 


. A judgment will not be reversed for an erroneous instruction which is 


properly qualified by another instruction given. Gamache v. Piquignot, 
310. 


. Unintelligible instructions a ground of reversal. Crole v. Thomas, 329. 
. Judgment reversed because the jury were instructed that the plaintiff, 


who was suing for his services upon a quantum meruit, could not recover 
unless he proved a contract. Waldstein v. Bredell § Baldwin, 352. 
Judgment reversed because the case was not properly saved. Coons v. 
Wheeler & Bullock, 362. 

Under the code, where the trial is by the court without a jury, the judg- 
ment will be reversed, unless the court finds and states on the record the 
facts on which its judgment is based, and unless the facts found support 
the judgment. Bates v. Bower, 550. 


SURETY. 

See Bonps AND NoTEs. 

TAXES. 
i. 


PRINCIPAL AND SuRETY. SECURITIES. 





A purchaser at a tax sale under city ordinances takes no title, unless due 
notice of the sale has been given, as prescribed in the ordinances. Nel- 
son v. Goebel, 161. 


. No presumption is made in favor of tax titles under city ordinances. A 


party relying on such a title must show a strict compliance with all the 
pre-requisites. Thus, where the assessor or other city officers are re- 
quired to return and publish a description of the property and the name 
of the owner, and their description is erroneous or incomplete, no title 
will pass to the purchaser. Jb. 


. Under the eighth subdivision of the second section of the first article of 


the act of 1845, concerning “revenue,”? where a building is used in 
part for a school house, and in part for other purposes, it is not exempt 
from taxation. There cannot be a separate assessment for that portion 
which is used for other than school purposes. Wyman v. City of St. 
Louis, 335. 


T NANT IN COMMON. 
See Joint TENANTS AND TENANTS IN ComMON. 


TENDER. 
See Costs, 1. 








INDEX, 


TRESPASS. 
1. Under the first section of the act concerning “ trespass,?? (R. C. 1845,) 
where a plaintiff, in his petition, claimed damages for a wrongful 
entry upon his land and for timber cut and carried away, and there was 
a general verdict in his favor, and an entire assessment of damages, 
with no finding of the value of the timber, it was held, that the damages 

could not be trebled. Ewing v. Leaton, 465. 


TROVER. 

1. In trover, the measure of damages is the value of the thing converted, at 
the time of the conversion. Thus, where the subject of the trover was a 
slave which died in the possession of the defendant after demand and 
refusal, the plaintiff was held entitled to recover his value. Carter v. 
Feland, 383. 


TRUSTS AND TRUSTEES. 
See Devise. PARTNERSHIP. FRAUDS AND PERJURIES, 1. 
1. No trust results to a husband who purchases property, and causes it to 
be conveyed to his wife’s trustee. Alexander v. Warrance, 228. 


VARIANCE. 
See Bonps anp Nores, 9. 


VENUE. 
1. An application for a change of venue is properly overruled, when not 
applied for until the cause is called for trial, no previous notice having 
been given of the application. Perry’s Administrators v. Roberts, 36. 
2. A change of venue is properly refused, unless the party applying for it 
has complied with the requisitions of the statute. Lewin v. Dille & 
Avery, 64. 
VOID AND VOIDABLE. 
See JupcmentT. Inrancy, 1. 


WARRANTY. 

1. The remedy by the ancient warranty real of the common law never had 
any practical existence in the United States; and the principles which 
were applied to it, having their origin in the feudal system, are not ap- 
plicable to the covenant of warranty used in our system of conveyan- 
cing. Rector v. Waugh, 13. 

2. The common law implied no warranty, when partition was made be- 
tween joint tenants and tenants in common. The doctrine which makes 
an outstanding title bought in by one joint tenant or tenant in common, 
enure to the benefit of his co-tenants, is one of equitable cognizance, 
and courts of equity mould and apply it so as to do justice among the 
tenants. Ib. 

3. At common law, conveyances between tenants in common cannot ope- 
rate by way of release, but must contain words of perpetuity to pass a 
fee. If one tenant in common conveys to another by a deed with war- 

ranty containing no such words, the warranty becomes extinct by the 
death of the grantee, and any after acquired title of the grantor does 
not, by virtue of it, enure to the heirs of the grantee. Ib. 
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WARRANTY—{ Continued.) 
4. A grantee has no recourse against his grantor upon his covenant of war- 
ranty, for money paid to purchase in an adverse title without contesta- 
tion. Caldwell v. Bower, 564. 


WRIT. 
See ScrrE Facras. Manpamvs. 

1. Where a writ was directed to the coroner, instead of the sheriff, it was 
held that, after a motion to quash filed, the plaintiff was properly al- 
lowed to amend the writ, by stating, as a reason why it was so direct- 
ed, that the sheriff was one of the defendants. Moss v. Thompson, 405. 


WILL. 
See Devise. ADMINISTRATION, 3. 

1. The eleventh section of the act concerning “wills” (R. C. 1845,) was 

only intended to make provision for children unintentionally omitted by 
the testator. Where a will named the deceased daughter of the tes- 
tator, but made no mention of her children, this raises the presumption 
that the children were in the mind of the testator} and intentionally 
omitted. Guitar v. Gordon, 408. 
A testator recited in his will, as follows: “I have heretofore given to 
my daughter, E. G., in property, the sum of $907.” This was the 
only mention of the daughter, and no mention was made of her chil- 
dren. She was dead when the will was made, but no mention was made 
of her death. The residuary clause of the will was as follows: “ Af- 
ter the specific devises, there will remain a large amount undisposed of, 
which I direct shall be distributed among all my children, share and 
share alike, except my son, J. M. G.”? Held, that under the act con- 
cerning wills, the children of E. G. are entitled to the share of the res- 
idue she would have taken, had she been living. Ib. 


WRIT. 

See Scrrr Facras. MANDAMUS. 
WRIT OF ERRQR. 

See APPEAL. 
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